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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NiNTH CIRCULT 
MIGUEL LAMENCA, 


JOSEPH SANTOS , 
PEDKC MEZA-BUSTAMONTE, 


Nos. 21044-5-6 


Appellants, 
Vv. 
UNITED STATES OF AMERICA, 


Appellee. 
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Appeal From the United States District Court 
For the Southern District of California 


(Formerly Southerr Division of the 
Southern District of California) 


APPELLANTS' OPENING BRIEF 


STATEMENT OF JURISDICTION 

This is an appeal from judgments of the United States 
District Court for the Southern District or California, 
adjudging three appellants guilty of two counts of a two- 
count indictment. The indictment charged violations of 
Title 21, United States Code, §176 (a) and Title 18, §2 - 
Aiding and Abetting. Three appellants were found guilty of 
count one of the indictment (conspiracy) and count two of che 
indictment (smuggling marijuana and aiding and abetting) by 


verdicts filed November 19, 1965 (Clerk's Transcript, p. 10). 
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(References to the Clerk's Transcript hereinafter designated 
C.¢@. and references to the Reporter's Transcript hereinafter 
designated R.T.) Judgment was imposed as to all appellants 

on January 10, 1966. Appellant, Lamenca was sentenced to 
pr-sOn for a period of 15 years on each count, to run con- 
currently. Appellant Meza-Bustamonte was sentenced to prisozx 
fox a period of 10 years on each count one and two, to run 
concurrently, and appellant Santos was sentenced to prison for 
a period of 20 years on each count one and two, the sentences 
Momnineconcurrently. (C.1, p. LL). A timely Notice of 
Appeal was filed on behalf of Santos on January 13, 1966, as 
to Lamenca, on January 13, 1966, and as to Meza-Bustamonte, on 
Weemacy 20, 1966. (Cxtx, pp. 29,°30, 31). 

The District Court has jurisdiction pursuant to the 
Peewectons Of Title 1t6é, UlS;C., §3231. This court has 
jurisdiction to entertain the instant appeal from a judgment 
wuaaes ocections 1291 and 1294, Title 28, U.S.C., and Rules 37 
and 39 of the Federal Rules of Criminal Procedure (Title 18, 


io Ge). 
see 


STATEMENT OF THE CASE 
An indictment was returned against all three appellants 
by the Grand Jury for the United States District Court, 
Southern District of California, which indictment was filed on 
mre te 965. (CT, op. 2, 3, 4). Mount one charged esstn- 
tially that appellants and diverse persons to the Grand Jur 


unknown, conspired to smuggle marijuana into the United States 
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and, in furtherence thereof, one overt act was committed. 
The overt act charged was that on May 7, 1965, appellant 
Pedro Meza-Bustamonte entered the United States from Mexico 
in an automobile containing approximately ninety-five pounds 
of marijuana. Count two of the indictment charged that on 
May 7, 1965, Pedro Meza-Bustamonte smuggled ninety-five 
pounds of marijuana into the United States and appellants 
Santos and Lamenca aided and abetted, counseled and induced 
the commission of this offense. (C.T., pp. 2, 3, 4). 

After pleas of not guilty had been entered, trial 
commenced as to appellants on November 16, 1965, before the 
Honorable Fred Kunzel (R.T., p. 3). At the close of the 
government's case in chief, a motion for acquittal as to the 
appellants Santos and Lamenca was made and these motions were 
denied. (R.T., p. 233). After the motion for acquittal had 
been denied at the close of the government's case and after 
the appellant Pedro Meza-Bustamonte had testified, counsel 
for the appellants Santos and Lamenca attempted to obtain the 
identity of the informant on the ground that he was a material 
witness to the issue of guilt or innocence. (R.T., p. 329). 
The court refused to order the disclosure or the identity of 
the informant. At the close of all of the evidence, motions 
for acquittal as to appellants Santos and Lamenca were mace 
again and again denied. (R.T., pp. 368, 369). All three 
appellants were found guilty. (R.T., pp. 412, 413, 414; C.T., 
Dp. 10). 
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As to the defendants Santos and Lamenca, the time for 
making a motion for a new trial or, in the alternative, a 
motion for acquittal was extended from five days of the 
Vemduet until January 3, 1966. (R.T., p. 417). 

The motion for new trial was denied on January 10, 1966. 
(C.T., p. 11). The appellant Meza-Bustamonte was sentenced to 
ten years on each count to run concurrently. Appellant 
Lamenca was sentenced to fifteen years on each count and 
appellant Santos was sentenced to a period of twenty years on 


each count, the sentences to run concurrently. (C.T., p. 11). 
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SPECIFICATION OF ERRORS 

1. Appellants were prejudiced by the trial court's 
refusal to require identification of the informant who was 
a material witness on the issue of guiit or innocence. 

2. Each of appellants were substantially prejudiced by 
the erroneous admission of statements obtained in derogation 
of their rights counsel and their right to remain silent. 

3. The evidence was insufficient as a matter of law 


to sustain the connection of two of the appellants. 


“A 
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STATEMENT OF FACTS 


A. Evidence at Trial Before the Jury. 


1. Evidence Concerning ali the Appellants 


Customs Inspector Hanson, on May 7, 1965, at about 
5:40 p.m., searched a Chrysler automobile at the San Ysidro 
Border Station. (R.T., p. 48). The vehicle entered the 
United States from Mexico and was being driven by appellant 
Meza-Bustamonte. (R.T., pp. 47, 48). The search revealed 
certain packages secreted under the front fenders and right 
rear door of the vehicle which were ultimately determined to 
beemarijuana. (R.T., pp. 50, 215). The total amount of 
marijuana was ninety-five pounds. (R.T., p. 51). It was 
stipulated that the packages, Government's Exhibit No. 1, was 
taken from the automobile being driven by appellant Meza- 
Bustamonte and that if a government chemisc were called to 
testify, he would testify that samples taken from Exhibit No. 
1 contained marijuana. (R.T., p. 215). Hanson testified tract 
the reason for the search was appellant Meza-Buscamonte's (hex =- 
after referred to as Meza) unusual nervousness. (R.T., pp. 
48, 49). However, it was subsequently developed that becesse¢ 
of information received from an informant, a lock out had been 
placed at the border for the vehicle. KR.T., pp. 298, 299, 
BUCS 02 seo, 315). 

A greer. piece of paper, Government's Exhibit No. 2, was 
found in appellant Meza's watch pocket bearing handwritten 


figures "666 98 48 Sunset", and "Runi" and "6 2312 Elisa". 
Bil 


Ge. pp., IL, 52). 

Allegedly taken from appellant Meza's billfold was 
Government's Exhibit No. 4, a sales slip which contained on 
the back some printing, '"HAILANDERL MOTEL 126 HAILAND AVE. 
126". (R.T., pp. 56, 57, 360, 361). Appellant Meza denied 
ever having seen said document before it was shown to him by 
Agent Gates. (R.T., p. 255). 

On the same day, May 7, 1965, about 6:10 p.m., Inspector 
Forster saw appellant Joseph Santos enter the United States 
from Mexico at San Ysidro Border Station alone driving a 1965 
Impala automobile containing California license number PGB 125. 
\eeie, pp. 55, 59). @Atter a brief questioning, Inspector 
Forster directed appellant Santos to another area for further 
search and questioning because he appeared unusually nervous. 
(R.T., p. 60). As in appellant Meza's case it later discovered 
that a "look out" was placed for the vehicle as the result of 
information received from the same informant. (R.T., pp. 298, 
Zo99 300, 301, 302, 303, 365). Inspector Pitman then searched 
the vehicle and found a license plate receipt, Government's 
mecitbit No. 7 underneath the front floor mat. (R.1., pp. 64, 
a>). 

Appellant Santos also had in his possession Government's 
Exhibit No. 9, a motel key to the Highlander Mctel, Room 126, 
209 Norta Hiehland Avenue, Hollywood. €.f.,%55. /0, 71, 74, 
75). A card, Government's Exhibit No. 10, which had written 
on the back "DU 6-2312" and an installment promissory note were 
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also taken from Santos at the time of the search. (R.T., pp. 
HO al: a72). 

After both appellants Meza and Santos were taken into 
custody, Agent Gates brought them together and both denied ever 
having seen each other or ever having had any contact with one 

cher whatsoever. (R.T., po. 240, 255, 256, 285). 

About 10:55 p.m. on the evening of Mey 7, 1965, Investi- 
gator Rainsberger accompanied by Agent Sutton saw and talked to 
appellant Lemenca in appellant's room at the Highlander Motel, 
2051 North Highland Avenue, Hollywood, California. (R.T., p. 
90). Appellant Lamenca had in his possession et that time 
$4,500.00 which allegedly belonged to appellant Santos. (R.T., 
p. 91). The agents impounded $4,000.00, permitting appellant | 
to retain $500.00. (R.T., pp. 99, 100). Apparently the agents 
felt that appellant Lamenca had committed no offense for he 
was not arrested at that time. (R.T., pp 100, 101, 102). 

New Mexico State Police Patrolman Benavidez,testified 
PisreONeMaTGh. J lw 965, abouteds45.).me, whide on agroutine 
check on U.S. Highway 66, he stopped a westbound 1963 Cadillac, 
New York license plate NY 212 JS. (R.Teseps 143) Inethe 
vehicle were appellant Lamenca and another male. (R.T., p. 144) 
After being told by appellant Lamenca thet the vehicle belonged 
to appellant Santos, Patrolman Benavidez called Santos in New 
York and ascertained that the vehicle was being driven to 
G2literara tor resale. @(R.1.5 pp. £45, 146, 147). The motel 
records of the Hollywood Hills Motel in Hollywood, Government's 


ae 
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Exhibit No. 20, indicated that a Lamenca had been registered 
at the motel from March 22 through April 5, 1965. (R.T., pp. 
153, 154). 

Telephone Company and Western Union records revealed that 
a telegram, Government's Exhibit No. 23, was sent from an 
unpublished telephone number in New York, registered to appel- 
lant Santos' wife, addressed to a Mike Lamenca, Halls Motel, 
Hollywood, California. (R.T., pp. 157-159, 163, 178). The 
contents of the telegram were two Spanish words ''VEN HOY" 
which translated means, "you come today". (R.T., pp. 163, 166, 
199, 200). The telegram was signed "Joe". (R.T., p. 164). 

Appellant Meza testified that prior to his arrest he had 
never seen or heard of nor had any contact with appellant 
Santos. (R.T., pp. 240, 255, 256, 285-287). The first time 
he had ever seen or heard of appellant Lamenca was on November 
2, 1965, in Court. (R.T., p. 285). Meza denied knowing 
Patricio Becerra. (R.T., p. 293). Meza further denied any 
knowledge that his vehicle contained marijuana at the time of 
his arrest. (R.T., pp. 244, 283). That he first saw the 
Chrysler minutes before his arrest at a point three biocks 
from the Border. (R.T., p. 276). 

Appellants Santos and Lamenca did not testify before the 
jury. 

Evidence as to Santos only. 

Agent Gates was permitted to relate, over the objections 
of counsel for Santos and Lamenca, that after Santos' apprehen- 


sion that he was interviewed and in substance related that he 
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and Lamenca had come from New York City to the west coast to 

go to Tijuana to get the license plate back of a 1963 Cadillac 
automobile he had sold in New York City to a Mexican. He 
wanted the plates back because the plate was issued in his 
name. At first Santos denied that Lamenca had gone to Tijuana 
with him but after Santos was informed that it was known that 
Lamenca had registered with him at the same motel, Santos 
stated Lamenca had gone to Tijuana with him. 

Gates further related that after he told Santos that two 
items had been found on Meza, a telephone number which was the 
Same as one written on the back of a business card possessed 
by Santos, and a slip of paper which contained the name and 
address of the same motel for which Santos possessed a key, 
Santos then stated, 'The damage is done". (R.T., pp. 70-79). 

Agent Murphy, over the objection of Santos' counsel, was 
permitted to relate that in a conversation he had in New York 
with Santos on May 18, 1965, he related that on March 22, 1965, 
he had sold his 1963 Cadillac for $4,000.00 to a Mexican male. 
Santos further stated that after the sale the Mexican drove 
off with the car to Tijuana, with the New York State plates 
still affixed to the vehicle. (R.T., pp. 108-109). Agent 
Murphy related out of the hearing of the jury, that he knew 
that Santos had retained an attorney in San Diego. (R.T., pp. 
Lip 29). 

Evidence as to Lamenca only. 

Over objection of counsel for Santos, Agent Murphy was 
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permitted to relate a conversation he had with Lamenca on 

July 2 1965, at Lamenca's home in New Jersey at the time he 
arrested Lamenca. Murphy related that Lamenca stated that 
Santos had paid his fare to Los Angeles on the May 1965 flight. 
Santos gave him $4,500.00 to hold, and subsequently customs 
officers appeared at his motel and had impounded $4,000.00 
after permitting him to retain $500.00 to return home from 


Caiscornia., “CRiT., pp. L1l, 112). 


B. Matters and Evidence Presented Outside the Hearing of 
the Jury. 


1. Counsel for Santos and Lamenca objected to the Government 
mentioning in its opening statement, certain conversations 
government officers had with the two aforementioned appellants 
on the ground that said conversations would be prejudicial in 
the event a corpus delecti were not established and on the 
further ground that there had been no effective waiver of 
counsel at the time the conversations took place. (R.T., pp. 
Eee 7, Oo, Leela, 14, 32). 

On May 18, 1965, Agent Murphy, conversed with Santos at 
his place of business in the Bronx. (R.T., p. 10). During the 
conversation Santos advised Murphy that he had an attorney in 
San Diego but none in New York. (R.T., p. 11). After advising 
Santos that he thought that Santos should have an attorney in 
New York, Agent Murphy proceeded to converse with Santos con- 
cerning the™1963 Cadillac transaction. (R.T., p. 11). See 
also Agent Murphy's testimony before the jury. (R.T., pp. 108- 


ata 
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Murphy related that on the day he arrested Lamenca he 
conversed with him in Lemenca's bedroom. (R.T., pp. 15, 17, 
19). At the time thet Murphy fixst conversed with Lamenca 


heswegewactreGeLamenca did,not have an attorney, but was 


tryine to get Lemenca's cooveration. (R.T., vo. 15). The 
s 3 « 


o 


conversation was in English, although Lamenca’ 


s English is not 
fluent end Murphy does not speak Spanish. (R.T., p. 22). 
Murony further related, that efter the usual warnings of his 
vcight to counsel, the right against self-incrimination, right 
to an attorney, he arrested Lamenca and this is when Lamenca 
made the statements about the trip to California in May with 
Saecos.end athe money belonging to Santos, (R.TegePpPpm 16, 18). 

Geumsel's objections were overruled. (R.T., ppeel5, 33)¢ 
The court stated in substance that if the conversations were 
acmissible as evidence they could be referved to by the 
government in its opening statement. (R.T., p. 33). The court 
further related that as far as it had been able to ascertain, 
no Federal Court has gone as far as the Caiifornia Court on 
this question of the adu.ssibility of statements made in the 
absence of counsel and that under the present state of th 
lew, he would have to overrule the objection as to Lamenca 
BO een, gia, 33.) « 

2. Reveeline the Identity of the Informant 

Aftexsappellant Meza terminated testifying on his own 


behalf, the question of the informant was taken up out of the 
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presence of the jury. In the interest of time, government 's 
attorney, Phillip W. Johnson waived any hearsay objection as 
to Agent Gates, stating what information he had received, but 
did not waive the objection to the question that would tend 
to reveal the identity of the informant. (R.T., p. 298). 

Customs Agent, Gates was then called as a witness. Agent 
Gates related that the information that was received in 
connection with this case that caused the vehicle of Meza to 
be stopped was relayed through a customs secretary, Barbara 
Abrenilla. (R.T., p. 299). Pursuant to the same information 
furnished the secretary by the informant a "look out" was put 
out for the automobile that was subsequently found to be driven 
by appellant Santos. (R.T., p. 299). The information was 
received on May 7, 1965, about 4:00 p.m. R.T., p. 300). 

Over the government's objection, Gates related that he 
received information that the '55 Chrysler had driven in a 
garage which belongs to Patricio Becerra in Tijuana. (R.T., p. 
301, 302). The garage is located in the area of La Mesa which 
is approximately five to seven miles east of downtown Tijuana 
and the Border. (R.T., p. 302). The information alleged that 
the residence where the garage is located belongs to Patricio 
Becerra. (R.T., p. 302). Gates received information that 
Patricio was seen to enter the garage with severmlgunnysacks in 
his possession and the garage door was closed. (R.T., p. 302). 
Several other Latin persons were in the garage with Patricio. 


(Rer.5 p. 303): 
sa 
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With reference to the information received by the Customs 
Agency and Gates concerning the Chevrolet automobile driven by 
Santos at the time of his arrest, Gates related that the 
information he received was that two men had arrived at the 
same garage in a white Chevrolet bearingCalifornia license 
number PGB 125; that the garage doors had been opened and the 
vehicle taken into the garage. (R.T., p. 303). The vehicle 
stayed in the garage approximately five minutes and then was 
driven out of the garage and parked on the street and that then 
the Chrysler was put into the garage immediately thereafter. 
(R.T., p. 303). The information received also indicated that 
after the Chevrolet was driven and parked on the street, the 
people in the Chevrolet remained in the area. (R.T., p. 303). 

Shortly after the arrest of the two men, Meza and Santos, 
Gates received further information directly from the Hformant. 
(R.T., p. 304). Gates related that he knew the identity of the 
imformant. (R.T., p. 304). 

Santos and Lamenca, through their respective counsel then 
asked Agent Gates who the informant was who gave him the in- 
formation directly after the arrest or the person who relayed 
tnewimecormation to the secretary. (R.T., pp. 305, 326, 329). 
The demand for the identity of the informant who was an eye 
witness to the loading of the Chrysler and who saw the Chevrolet 
along with several men of Latin extraction at the alleged 
garage belonging to Patricio Becerra, was denied by the court. 


(R.T., p- 305-328, Inc.). The court refused to order. 
EQe 
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dusetosure, (R.T., pp. 328, 329). 

The court then stated that at this posture it would 
not require the government to reveal the identity of the 
informant without hearing from the appellant Santos so that 
it could determine whether or not the informant might assist in 
Has defensew™ (R:T., p. 305). The court reiterated that it 
would not grant the request until he heard from the appellant 
Son eCOsemmCR.l., peuc07). 

Santos, through his counsel, pointed out to the court that 
because of the court's ruling the appellant was now placed in 
a position of being forced to give up his right against self- 
incrimination, even though he was t testify out of the presence 
of the jury, particularly in view of the fect that he felt the 
materiality of the informer's testimony had been shown. Counsel 
further stated that since the Court had indicated that it 
would not grant the demand until it heard from Santos, the 
appellant Santos would take the stand out of the presence of 
the jury to attempt to establish in the court's mind the mater- 
ality of he informer. (R.Ts, pp. 309, 310). 

Joseph Santos was then called to testify out of the 
presence of the jury. He related that on May 7, 1965, he had 
talked to Patricio Becerra in Tijuana in connection with the 
Salewanderee:Stracion Of a car. (R.T., pp. 312, 313). He 
talked to Becerra outside a new house that apparently was unoccu 
Duedee(Rei., D. 313). Alas during his conversation wath Becemra 
his vehicle was parked on the street. (R.T., p. 314). 

-10- 


Santos related that while discussing the matter of the automo- 
bile registration with Becerra he never saw a '55 Chrysler 
automobile at anytime nor did he see a garage at that location. 
(R.T., p- 315, 316). He described the premises as a house with 
m@oea20n fence ali axound it. (R.T., p. 315m A weldime true 
and two automobiles, a Plymouth and an Oldsmobile were also in 
Bie immediate vicinity. (R.T., p. 315). 

Santos further related that he received $4,000.00 in New 
York when he sold the Cadillac automobile to a man he thought 
BombpererPatricio Becerra. (R.T., pwo318).0 I@ leterturnecseue 
that the purchaser was the nephew of Patricio Becerra. (8.T., 
po. 318, 319). Santos stated that when the automobile wes 


- 
seles 


sold it was agreed that Lamenca would drive it to Los An 


and upon arrival there the purchaser would straighten out the 


ct 
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registration and give Lamenca the license pia 
Lamenca could return with them to New York to give to Santos. 
Geat., p. 319). It was agreed that if the purchaser coul@ sot 
register the car in his name, the money would be refunded. 
otwepe 510). His sole purpose for the trip and talk wita 
Becerra was to straighten out the matter of registration. 
Cet eps o's). The court refused to order disclosure> (R.2., 
pro So, O29). 

Seok ion Lor Mistrial 

After the question of the informanc had been argued and 
determinec, cut of the presence of the fury, Agent Hanson was 
called to testify as a rebuttal witness before the jury. 


Sie 


(R.T., p. 360). Previously in the governmenc's case in chief, 
Hanson had testified that the reason he searched the Chrys! 

was because appellant Meza appeared unusually nervous. 

(R.T., pp. 48, 49). Hanson related on rebuttal that at 7:00 


x 


o'clock on the day in question he was not aware that appellant 
Santos had been arrested. (R.T., p. 354). Counsel for Santos 
then asked, "In other words, you didn't have any knowledze of 
any purported connection between the two". (R.T., p. 365). 
Hanson answered, "No sir, excepting the search report-- or the 
look out." A motion to strike the answer was granted. (R.T., 
Peco>). A motion for mistrial en the grounds thet the witness 


had deliberately gone into the question of "look out" was 


denied. (R.T., p. 368). 


ve 


ery 


be 


tod 


LPeeal Vis ten 
ROULI IE S 


A, SUBSEA DEST) PRSCUDECE MESURE SED £O ELL deo P SLLANTS 
ON THE TRIM: COURT'S SLFUSHE TO REQUIRES IDENTIFICL 


(on \chion Mah ere Fale tol on aioe! 
OF £08 INFORMEAT. 


=e Seen cit * Lee : = 8 E iice. 
amar as ane - cane aga oe eee ee - s 
eee Se, (See: ieee BES Ge MESS ST enoee Clwe CGH Pee SY / - 
ac Vat bs, Sageod 6.0 oe ere fone ee eg Ak eee Bones, Ges Ls 
ee Ee wehbe Wee BO See OO ee Rice CO. AOS (Ope yf 
ey a= at ce mB Wae- Aen Cd a fun ah 
SVSLE Moc Slleced was Emec Mees drove =n autemooiLe into che 
sf aean tn Crate Ss ont2ai IAo ares Saya Urns elatabata| cant Lasse d 
Hewes ofa Te S NeaL_lning Imes JUSS. sweNS) SeeonGg (Ho reh eT Giqeliaeds: 


- ae rae 
- “oe fal i- — wae 7 ins = cs 
Pemwe yeer saugciine and Santcs aud Lamence with Revine did 


. . P : 
Che ial aw a—-a4 oar et A moma - t=1 oam 
ecunseled and encourcced Fez. to smugebe the same 


_ = se - os a poe Sa oa pe ph Ea eae core 
meee Ly Vo POUNCS OL conUremtnc into the Ualcsc States: 


ATION 


Vacs create Sfiad that kh hod on Te: Tafen <4 share rs 
were, FSO Ca Loe eee. fb plc) 210 KUOWE CEL S ESoe =e seRvao 
miro nan FTN rhs Chay a7. : - TA fn iat MA K44 ae d 
contraband in the nS Ys lez Sad=scnopLic in wiech be was s cope 
~_ JS mo oo Pie — « earre 
ee eae BOrces. He testifiec in ef 


By two med, rot Santos nor Lowernce 


¢ross the Border in exchangee for 


=) 


fr } sf 2 Cf b LaA-an -~ A9 oa ee ri - ar ASs - 

Meza nad teScif&=é6d, but Safore either “epcibant Tameenca or 
a ~ + Jn -, 7% Aenea A “nm = - S 

Sentos had rested, it was cevelobed chrouch Agent Gates th 


Eas SOVerrmenl wad received inrormation From an eye-witrss 
@e iOading of the Chrysler, and also information wE&s tac 
S Ly 


theac th Wena @ nB fade e a 7- toe Ae a 
iS Ne CutLcmebLEcs in waich Santos wae i=@ce= arrestee wes 


a “ Ghia Pa Hla TA Maan cern ne Soe 3 ae | xy Dahent Ane 

Cpe eonGCmOe iim ENS MA WSSanerce, lijdieas Sees VY Bees 2Zczo 

Rane fre mE 2 ey ees o~ Sie Deen ee ees 

BC@GEeEE Re LSS} Chrysl CE veecOmOoLse Lh Weseee BIC CES (OO ee 
+ es 3 - - ws & 23 

a in my es me ES les as T OQ AT OA BARN fe Ge Epa 2#a2.- 

ENG sUNCMECe Meme mos ey Wes L£Ooun Wes. CRS Cesena et.e osc oe we 


Sees 


ived 


lay 


tes 


an) 


a ae Es 2 wr) eee ST : ¥ = 
Phe intormanteelso ~élaset txm@e £* Bed’ £€6n BAHN in che 


1: - > - J - == 


1 = a = eS 3 
Chevrchet UES 2), TEM Le Same i cue i en. eee 


syst bigetitcx=onble 


. = = aeike 
-<- — a ent - P 4 -'-- += - - aye ys - . Qa--- 
belas Col Vvemmgiats B @SciSe Sc chie cee Veimaiupe Onan. Pe lricio 
- ~ _ 
epee -d geverel Lecin waroor ~_ a eh ea PS mS rs 
SS ee we VGCL ee Lime we eee a ee le I I Pen 2 ee ed VeAaC Le 
Panes 20 = an4 -Ks ee ie - a Pe aque 
er mec@eend. — mae SF ee em ee es — eee ee Ae) Coes Cc 
a - ee > i a ry “aA Af ania _ fom on, 2 Ae = ics —-_ 5 2, =a >} 
eMen feb CV VWemeeeeeeks 0 CESSbOwWS Tas _ CSRS eYy v= Set] iso sment 
an CS orem A mot n-ne 37 AN et TTA so . (oe a anes of 
am Se Ges = MEACSEZA2! SVser-WLESSee & 4 SMES Cate ae LOEE2O 
J = L, n- on ~ eh 2 te hee te 7 4 we, fe as 
ee fy teen nn Kaz > rr Qa ‘a " = - ~*~ zal -, sare ) as ¥ . = 
Ms Crimes Ciaeseted. Counsel wes vermiLtte LO: (Sea ce eee 
4 ee : 
Mawza ta fe ao -ioay: aveT oOo hw ee ee tr - a] ar —iM 
eo Gas? GGGLE CS COs topos eese Gb wou S20W Gaat 
—— “ ar 9 pie a B, os a3 x "2 ie - oe 
aera ln ns te Ne PS Onn ee “A Ales a - - ted os A AWW 
Deas S weeice we me eo Set. es Oe hes pre EBMee, Ct AB NSCS EL VS 
S iS 
a oe oe the verton7s 22 the residence weerc$# cane Corysi 
See Wiccan Le reMrC ESOS. S WAL SAB SSS ai Giilts WeSsre veas ey ome 
os 


ca a anand ant ehe- gia see ae (—e= ino 4 end -m Ai Anne Pn a a 
Was 202cea, Qe wesw Colle Na eS Oe 
ey aie sl a c nmofse rv. fl GS Anns --ns > y7aes) fo Ua yer Rae a Fo 
CAS MEVS VES WWweS 42CHElSa. ane gy or Cucrtesc, OTOL Rey S79 WaITO) One aioe 


, 
Fac a t eS no . “aT yA nen Z7 x <2 eo = - += - -7 
Meze2'’s BCSEIMOAY 2a ©[OGEa Ve weil have ~ ised = reasonable 


- ° i. =e 


-1 = a oS ee eS -- 5, Simon i Ie 2 ah 4 
WeweoneSSoS sn ERE Case GESIMIEE MiSSd CRUSE ALE SR SEL would 


algo c2use the case agatmst His co-dpvellants to rebit (Tme 
Cours wares ede reen cicsloguks. ‘Ete\lBasppecrs tobe 

@Q@eae encbesee Anformant privihese sivas euby whese bis 2dene_t 
Wilee ees SeeSyemc cad chetul) to Ceacceeser oF ees sccemee, oF 
Geshe bo Saeco cide to § Ediker detesninetion ce the ceuse, 
Revaamo v. USitcE Stotcas 252 U.S. 53, %o. 60, 61 K1L95c,. Tite 


Tn a te a ng af wm aes - -- = ee 
appehBeaSeyeme cech of cer, on the ]-m_ay of an eys-witness 


- ~ aad Pal 5 < fo Co - a > rf nd aft aw cae fated 
in ny =a a a Sag veges rE ee os 7 a an Fons 
SO) TEN KS a eg (oey eee een Hee aes eee ee Oe C Lome G ~ 


HOdGwetien@et the testimony ofeche epecllant Meze Tb any other 


ou oN Oo Re Pe UO UW 


weakness of the government's case shown by the eye witness 
would have resulted in different verdicts by the jury. 

1. After refusing to order production of the identity of 
the informant, the court further erred in inviting Santos to 
testify and to give up his constitutional privilege. It is 
submitted that there was no burden on any of the appellants 
to do more than raise a reasonable doubt as to their guilt or 
to do more than to establish that there was an eye-witness to 
the crime whose testimony might be helpful to them either by 
way of corroboration or by further testimony on the merits. 
Appellants are aware of the decisions of this circuit that hold 
an informant's identity was not shown to bematerial on the 


question of guilt or innocence. Garibay-Garcia v. United 


States, 262 F.2d 509 (9th Cir., 1966). Alexander v. United 


States, 362 F.2d 379 (9th Cir., 1966). Cook v. United States, 
354 F.2d 529 (9th Cir., 1965). Hurst v. United States, 344 
Baca 32/7 (9th Cir., 1965). 

Appellants concede that there is nothing in the record that 
shows whether or not the informant was a participant in the 
offense. It seems that the rule that should govern our case 
has been well expressed by the California Supreme Court, People 
v. McShann, 50 Cal.2d 802; P.2d 330 (1958). 


"Disclosure is not limited to the informer who 
participates in the crime alleged; The information 
elicited from an informer may be'relevant and helpful 
to the defense of the accused or essential to a fair 
determination of a cause' even though the informer was 
not a participant. For example, the testimony of an 
eye witness-nonparticipant informer that would vindicate 


er Ge 


the innocence of the accused and essential to a fair 
determination of the cause. 


"Disclosure is frequently a problem in such cases 
as the present one involving violations of the narcotics 
laws, when the so-called informer is also a material 
witness on the issue of guilt. A mere informer has a 
limited role. ‘When such a person is truly an informant 
he simply points the finger of suspicion toward a person 
who has violated the law. He puts the wheels in motion 
which cause the defendant to be suspected ard perhaps 
arrested, but he plays no part in the criminal act with 
which the defendant is later charged.’ (People v. 
Lawrence, supra, 149 Cal. App. 2d at 450). His identity 
is ordinarily not necessary to the defendant's case, 
and the privilege against disclosure properly applies. 
When it appears from the evidence, however, that the 
informer is also a material witness on the issue of 
guilt, his identity is relevant and may be helpful to 
the defendant. Nondisclosure would deprive him of a 
fair trial. Thus, when it appears from the evidence 
that the informer is a material witness on the issue 
of guilt and the accused seeks disclosure on cross- 
examination, the People must either disclose his 
identity or incur a dismissal. (See Roviaro v. 
inited States, supra, 353 U.S. at 61)." 


50 C.2d at page 808. 

2. The prejudice that resulted from the failure to order 
the disclosure of the identity of the informant was then com- 
pounded when the trial court refused to grant a mistrial. 

A Customs Agent, in rebuttal, brought before the jury 
that there was a "look-out" purporting to connect Santos and 
Meza. Thus, as often happens, when the jury is removed from 
the courtroom, but the witnesses remain, a witness will later 
inject before the jury the matters that the court so carefully 
kept from then. 

Thus, appellants' having been deprived of the opportunity 
to use the testimony of the eye-witness for their benefit, 


were saddled with the burden of having the jury believe that 


the government may have had prior knowledge cf some criminal 
partnership between two of the aspellants. 

Not being permitted to examine reports selating to the 
informant, and not knowing his identity anvellents were unable 
to even attack the veracity of the scurce of the "look-out". 
Thereby appellants were coubly prejudiced by the failure of the 
G@ou@ee £O grant the motion for a mistrial or to compel identz- 


fication of the informant. 
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AreoLLANTS WERE PREJUDICED "EY “IE ADL TISSEON OP THEIR 
STATEMENTS WHERE SUCH S@ATEMENTS WERE SETAIRSED WIUEOUT 
A SHOWING OF AN INTELDIGENT WAIVER OF COUNSE 

Les 


Appellant Maza-Sustemonte 


At the time Meza was stopped by the authorities he was 
@ prime suspect, his car was the sus 
Geescontraband was founda in nis car and 


custody. The government was then permitted to imosach Meze from 


his conversations with Customs Agent Hanson. Meza spoke only 
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Spenish but no evidence was offered to shew thet ne wes ever 


edvised of his rights either in Spanish or English prior to his 


questioning. 
2. Avpsilant Lamenca 


Lemenca was arrested July 22, 1965; it was stated that the 


officer who questioned him spoke no Spanish,and advised hin of 


oe 


his xights did so in English. Lamenea spoke poor Englisa. 
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There was no affirmative showing of any intelligent waiver of 
eounsel, 
3. Appellant Santos 

Conversations were admitted against Sentos,aithough he 
Wes represented by counsel, that were obtained without the 
Cenusene Of counsel and in counsels absence. 

Agent Murphy claimed that he wert to see Santos only to 
obtain the registrationflip on a Volkswagon seized for for- 


Seizture im connection with this case amd tha= Santos insisted 
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On talking tabout other aspects of the case. Mirphy in 
ly revealed the true nature of his visit and the extent of his 
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interest in the following testimony: 


"J couldn't get any more details out of him as to 
why 2 man from Tijuana wauld come all the way..." (R.T., 


. £34). Althouch Marphy kdey santos bea, been indicted and 


ao) 
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determine whether or not Séntos knowingly wishec to waive his 


ever studied law. ‘The conversation complained of were obtained 
after each was a prime suspact of the crimes chazzed. No 
evidence s2s ever offered to show that they ever knowingly, 

€a thezr constitucional erieht to remain sileszt or Eheie 
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rieht to counsel after a full disclosure of these sights in 


Seon chem ccrooker v. California, 357 U.S. 433; Sbego vate 


pgemweso0 U.S. 315; Massiah v. United Stetes, 377 U.S. ZU 
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About heli an hour after eppelian 


Gqeched, appellant Santos was taken into custody at the Borcer 


@e Sam Ysidzo, Californie weile entering the United States in 
@vehicle from Mexico. [In appellant Santos’ possession a key 


L2menc@a was interviewed was 
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found, 


At the time eaopeliane Lamenca was interviewec by cre 


agents at the motel room he possessed $4,500.00 which allegedly 


reasonable doubt that oeilent wes guilty of the offerses of 
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THE EVIDENCE IS INSUFFICIENT AS A MATTER OF LAW 
TO SUSTAIN THE CONVICTION OF APPELLANT SANTOS 


Santos was stopped at the Border 25 minutes after Meza 
and the contraband had been stopped at the Border. He had in 
his possession the key to Room 126 of Highlander Motel in 
Los Angeles, an automobile registration showing the transfer 
of a vehicle to one Patricio Becerra and a card with the 
telephone number DU 6-2312. 

Meza had a sales slip showing the purchase of some items 
by Patricio Becerra on the face with Hailand Motel 126 on the 
back. He also had a piece of paper with handwritten numbers 
"666 98 48 Sunset", the word '"Runi" and '62312 Elisa‘' There 
was no other connection shown between Santos and Meza or 
Lamenca and Meza, although past association of Santos and 
Lamenca were shown. 

This evidence is insufficient to prove Santos a member of 
the charged conspiracy and insufficient to sustain guilt. Ong 


Way Jong v. United States, 245 F.2d 392 (9th Cir., 1957). 
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VI. 
CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment of conviction should be reversed. In the 
event that the reversal is based on the last point urged, 
to-wit, insufficiency of the evidence as a matter of law, then 
the remand to the District Court should be accompanied by 
instructions by this court to dismiss. See: Diaz-Rosendo v. 
United States, 364 F.2d 941 (9th Cir., 1966). 

Respectfully submitted: 


SHEELA, O'LAUGHLIN, HUGHES & CASTRO 


for Appellant ee 
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Ramon Castro, Attorneys tor 
Appellants Lamenca and Meza-Bustamonte 
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We, Barton C. Sheela, Jr., and Ramon Castro, certify, 
in connection with the preparation of this brief, we have 
examined Rules 18 and 19 and that, in our opinion, the 


EOvegOing brief is in full compliance with those xules. 
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AFFIDAVIT OF SERVICE BY MAIL 


STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO ) °° 


SANDRA J, WILKES » being first culy sworn, deposes 
and says: 

That she is a citizen of the United States and a resident 
of San Diego County, California; that her business address is 
1161 U. S. Grant Hotel, San Diego, California; that she is over 
the age of eighteen years, and not a party to the within action. 

That on January 13, 1967 , she deposited in the 
United States mail, San Diego, California, in the within action, 


Nos. 21044-5-6 MIGUEL LAMENCA, JOSEPH SANTOS, PEDRO 


MEZA-BUSTAMONTE v. UNITED STATES OF AMERICA 


in an envelope bearing the requisite postage, a copy of 
APPELLANT'S OPENING BRIEF 
addressed to: 


Edwin &. Miller, Jr. 

United States Attorney 
Southern District of California 
332 United States Courthouse 
325 West "F" Street 

San Diego, California 92101 


at which place there is a delivery service by United States 


mails from said post office. 
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Sandra 57 Wilkes 


SUBSCRIBED and SWORN to before me 


Ghice. 13th day of January , Loe 
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